
  

 

 

 

  

 

Ensuring compliance of the formalities as 

prescribed by the Wills Act 7 of 1953 (as 
amended) is imperative as failure thereof may 

have dire consequences.  

 

What are the formalities?  

Signed  

The will must be signed at the end of the document by the testator.  

Witnesses  

The will must be signed in the presence of at least two competent 
witnesses and these witnesses must sign in the presence of each 

other and the testator. 

Multiple pages  

If the will consists of more than one page, the testator must sign 

every page of the will, anywhere on the page. The witnesses are not 
required to do likewise, but in practice they often do. 

Signing by using a mark  

If the testator signs by use of a mark it must be so signed in the 
presence of a commissioner of oaths. The witnesses should also sign 
in the presence of the commissioner of oaths. The commissioner of 

oaths is also required to certify, on the will, that he or she is satisfied 
as to the identity of the testator and that the will is the will of the 
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testator. The commissioner of oaths is also required to sign each 
page of the will, except for the page containing his or her certificate. 

What if the testator is unable to sign the will?  

A testator may be unable to sign his or her own will, perhaps due to a 
physical disability. In such instance, another person is entitled to sign 
the will on the testator’s behalf, in his or her presence and under his 
or her direction. The requirements regarding the placement of the 
signature at the end of the will, the signing of each page of the will 

and witnesses still apply. 

Furthermore, the will must be signed in the presence of a 
commissioner of oaths by the person signing on behalf of the testator 

and the witnesses. The commissioner of oaths is also required to 
certify, on the will, that he or she is satisfied as to the identity of the 
testator and that the will is the will of the testator. The commissioner 
of oaths is also required to sign each page of the will, except for the 
page containing his or her certificate. 

What are the formalities to validly amend a 

will? 

Signed  

The amendment must be identified by the signature of the testator. 

Witnesses  

The signature must be made in the presence of at least two 
competent witnesses and these witnesses must sign the amendment 
in the presence of each other and the testator. 

Signature by mark or by some other person on behalf of the 
testator  

If the amendment is identified by a mark or if it is identified by the 
signature of another person on behalf of the testator, it must be so 
signed in the presence of a commissioner of oaths. The witnesses 
should also sign in the presence of the commissioner of oaths.  

The commissioner of oaths must certify on the will that he or she is 
satisfied as to the identity of the testator and the amendment was 
made by or at the request of the testator, as the case may be. 

 

 

 



  

What if a will does not comply with the 

formalities? 

The “rescue” provision  

Section 2(3) of the Wills Act allows the court to order the Master to 
accept a will where such will does not comply with the formalities set 
out in section 2(1) and discussed above. 

The court must order the Master to accept the will if it is satisfied that 
a document or an amendment of a document drafted or executed by 

a person, who has since died, was intended to be his or her will or an 
amendment to his or her will. The person applying to court to have a 

document accepted as a will must satisfy the court on a balance of 
probabilities. 

Examples of where a will does not comply with the formalities but 
may still be condoned by the court include: 

• where a document has been written by the testator but which is 
unsigned; 

• where a document has been drafted by someone else on behalf 
of the testator but the formalities have not been complied with; 
and 

• where a document has been drafted and only some of the 
formalities are complied with, or the formalities are not properly 

complied with. 

For case law examples which deal with section 2(3) of the Wills Act 
see: MacDonald & others v Master of the High Court, OFS Provincial 
Division & others [2002] JOL 10283 (O); Williams, In re: Estate Late 
Elizabeth Mellville Williams [2000] JOL 7087 (T); and Spies NO v 
Smith en Andere [1957] 1 All SA 412 (A). 

 

CONTACT US FOR ANY ASSISTANCE IN DRAFTING YOUR FREE WILL. 
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